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ALRC Copyright Review
• Overview of the issues identified through consultation and the submission process.

• With particular focus on matters raised by the print disability sector.

Copyright in the Digital Economy 

• Review foreshadowed by AG McLelland in February 2011 

• Announced October 2012 

• Commenced May 2012 

• Terms of Reference 30 June 2012 

• Discussion paper 31 May 2013 

• Final Report due 30 November 2013 

Copyright and the Digital Economy 

The adequacy and appropriateness of exceptions and statutory licences and to ensure that Australia’s economic and cultural development is supported by these laws.

The importance of the digital economy and the opportunities for innovation leading to national economic and cultural development created by the emergence of new digital technologies.

What is copyright for? 

Terms of reference say have regard to the role of copyright in: 

• "providing an incentive to create and disseminate original copyright material(s)" .

• "The general interest of Australians to access, use and interact with content in the advancement of education, research and culture".

• "The importance of the digital economy..." 

What the Inquiry is not doing: 

• ISPs: the architectural framework of the digital world, underpins the creation of new commercial entities and practices.

• TPMs: technological protection measures.

• Other international discussions (EG: use of copyright material for persons with print disabilities) .

What does a successful digital economy look like?

• ALRC is hearing about this in consultations.

• A DE does not stand still, characterised by constant innovation.

• Has the right regulatory environment (copyright law included).

• Allows use of technology without too many barriers.

• Fair use, transformative use, user-generated content.

• Has good networking, allows business and individual to "flourish" on-line.

Benefits of the digital economy 

• The replacement of the compact cassette by the CD.

• The development of the MP3 and DAISY formats.

• structural information that makes it easy for a reader to navigate quickly from chapter to chapter and page to page.

• BUT – digital format not always taken advantage of in terms of accessibility.

WIPO Discussions 

• "Increased access to copyright works for persons with a print disability".

• the ALRC understands this to refer to initiatives to facilitate access to published works by the visually impaired.

• WIPO discussed an instrument providing access to copyright works for persons with a print disability at its 24th Session in Geneva, July 2012.

Issues identified

• Caching and indexing, cloud computing, private copying, social media use, transformative use, orphan works, data and text mining, crown use, retransmission, statutory licences, educational use, fair dealing and other free-use exceptions, contracting out, competition issues, cultural policy, regulatory policy, technology neutrality...

• A number of submissions are concerned that piracy, enforcement and internet service provider liability are not within the TORs.

And the big one...

• Fair use exception. 

• Australia has a closed list of permitted purposes for "fair dealing" with copyright material. 

• How would this be understood in the Australian context? 

• Section 200AB 

–introduced in 2006.

–BUT: "The provision has not been used to a great extent because it is too limited, and cultural institutions are unsure about how to use s 200AB in accordance with their institutional risk management, relationship management and other policies".

Principles for Reform 

1. Acknowledging and respecting authorship and creation.

2. Maintaining incentives to creation of works and other subject matter.

3. Promoting fair access to and wide dissemination of content.

4. Providing rules that are flexible and technologically neutral.

5. Providing rules that are consistent with Australia’s international obligations.

Copyright is very messy 

• Too complex and need expensive advice to know how it works.

• The Act is very unwieldy – larger than tax or corporations legislation.

• "Exceptions" to rights are all over the place.

• It has been suggested that much complexity results from reform decisions being reached in an ad hoc manner, in relation to specific exceptions, rather than being underpinned by any widely accepted principles.

Print disability provisions 

• 135ZN, 135ZP and 135ZQ reproduction and communication of works by institutions assisting persons with a print disability.

• Section 200AB (4) provides a flexible dealing defence but it is badly drafted.

• Not clear when can access copyright work under section 200AB.

Vision Australia has requested 

• That the Inquiry consider ways of amending Section 135ZP of the Copyright Act to take account of the differences between commercial audio books and versions of audio books designed to provide people with a print disability with equal access to content and structure.

• At present not clear that changes can be made, without infringing, to ensure access.

Newspaper access 

• Changes in copyright syndication, publishers not able to provide newspaper content as readily.

• Clients not able to access a significant portion of content in newspapers and other periodicals.

• Allow publishers of newspapers and other periodicals to make syndicated and freelance content available as part of their data feeds to organisations assisting people with a print disability.

Radio access 

• 47A statutory Licence allows broadcast readings of print media.

• However, the current copyright arrangements established by S47A do not extend to providing readings over the internet.

• RPH service be extended to apply irrespective of the technology platform used to deliver content.

ALRC Discussion Paper 

• Will be released on 4 June.

• A number of proposals for reform, including a fair use model.

• Alternative proposals include various exceptions not currently in the Copyright Act.

Library sector interested in: 

• Question 54. Should agreements which purport to exclude or limit existing or any proposed new copyright exceptions be enforceable?

• Question 55. Should the Copyright Act 1968 (Cth) be amended to prevent contracting out of copyright exceptions, and if so, which exceptions?

Libraries: 

• support the 2002 recommendations of the Copyright Law Review Committee (CLRC) that the Copyright Act 1968 (Cth) should be amended to prevent contracting out of fair dealing and library exceptions.

• there is growing pressure to accept licences which exclude "library" exceptions.

Request from libraries:

• The introduction of an open-ended, flexible exception to better keep pace with new technologies and digital services, as well as evolving consumer practices.

• We support the introduction of an exception modelled on the US "fair use" provision, or some other analysis of "fairness".
