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SLIDE THREE–INTRODUCTION
· On 22 March 2017 the Australian Government introduced into Parliament the Copyright Amendment (Disability and Other Measures) Bill.
· The Bill amends the Australian Copyright Act 1968 (the Act) by repealing the former provisions that dealt with the disabled and inserting two new exceptions. 
· One exception is for persons with a disability and anyone assisting them. The other exception is for organisations assisting persons with a print disability.
SLIDE FOUR–THE MARRAKECH TREATY
· The Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired, or Otherwise Print Disabled (the Treaty) was adopted in 2013.

· New international standard on how copyright applies to making accessible format materials for people with disabilities. 

· The Treaty requires countries ratifying the treaty to have domestic copyright exceptions covering:
· institutions

· individuals

· cross-border exchange of accessible format content

SLIDE FIVE–Australia's response
· Australia ratified the Treaty on 10 December 2015

· The Act already permitted the making of accessible copies, e.g., under the statutory licences for organisations assisting the disabled and s.200AB.

· After consultation with relevant stakeholders, the Australian government decided to amend the Act to consolidate provisions relating to the disabled.
SLIDE SIX–THE AMENDMENTS
· Two key amendments:

1. an exception for persons with a disability and anyone assisting them (s.113E); and

2. an exception for organisations assisting persons with a disability (s.113F).

· both of these exceptions extend to the importation of accessible format copyright material from overseas
SLIDE SEVEN–SECTION 113E FAIR DEALING FOR PURPOSE OF ACCESS BY PERSONS WITH A DISABILITY
Section 113E

(1)
A fair dealing with copyright material does not infringe copyright in the material if the dealing is for the purpose of one or more persons with a disability having access to copyright material (whether the dealing is by any of those persons or by another person).

(2)
The matters to which regard must be had, in determining whether the dealing is a fair dealing for the purposes of this section, include the following matters:

(a)
the purpose and character of the dealing;

(b)
the nature of the copyright material;

(c)
the effect of the dealing upon the potential market for, or value of, the material;

(d)
if only part of the material is dealt with—the amount and substantiality of the part dealt with, taken in relation to the whole material.
SLIDE EIGHT–SECTION 113E CONT.

· Applies to all copyright material including works (literary, dramatic, musical and artistic works) and other subject-matter (sound recordings, films, radio, TV broadcasts).

· Available to persons with a disability or anyone assisting them 

· The person relying on the provision must determine that the use is "fair"
SLIDE NINE–SECTION 113E FAIR DEALING FACTORS 

Four factors must be considered before relying on the provision:
1. purpose and character of the dealing–consider whether the use is to provide a person with a disability access to copyright material. If yes, then this factor is likely to be satisfied

2. nature of the copyright work–consider whether the material is in print and available, whether it is published or unpublished.

3. effect on the potential market–consider the interests of the copyright owner. If the material is commercially available, then factors one; two and four become more important. If it is commercially available think about whether your use would cause market harm? 

4. the amount and substantiality of the part dealt with, taken in relation to the whole amount–consider the amount you are using and the number of copies being made.
SLIDE TEN–SECTION 1T13F USE OF COPYRIGHT MATERIAL BY ORGANISATIONS ASSISTING PERSONS WITH A DISABILITY

Section 113F

An organisation assisting persons with a disability, or a person acting on behalf of such an organisation, does not infringe copyright in copyright material by using the material if:

(a)
the use is for the sole purpose of assisting one or more persons with a disability to access the material in a format that the person or persons require because of the disability (whether the access is provided by or on behalf of the organisation or by another body or person); and

(b)
the organisation, or the person acting on behalf of the organisation, is satisfied that the material (or a relevant part of the material) cannot be obtained in that format within a reasonable time at an ordinary commercial price.

SLIDE ELEVEN–SECTION 113F CONT.

· Replaces the old statutory licences for institutions assisting persons with a print or intellectual disability 

· Applies to all copyright material including works (literary, dramatic, musical and artistic works) and other subject-matter (sound recordings, films, radio, TV broadcasts).
· Available to "organisations assisting persons with a disability". Applies to educational institutions and not-for-profit organisations which provide assistance to persons with a disability as a principal (or one of its principal) function. 

· No reporting requirements

SLIDE TWELVE–SECTION 113F CONT.

· For the exception to apply the organisation must:
a) Ensure that the use of the copyright material is solely for the purpose of assisting a person with a disability to access copyright material in a format that they require because of their disability; and
b) be satisfied that the copyright material, or the relevant part of the copyright material, cannot be obtained in that format within a reasonable time at an ordinary commercial price.

· The commercial availability test in this provision is an important protection measure designed to ensure that Australian publishers and distributors have the first opportunity to implement market solutions to supply persons with a disability with copyright material in accessible formats.

SLIDE THIRTEEN–MASTER COPY CATALOGUE

· Organisations assisting the disabled no longer need to report their use to collecting societies.

· Copyright Agency has maintained, and is willing to continue to maintain, a Master Copy Catalogue of all accessible titles made by organisations assisting the disabled. The catalogue allows organisations to see what's accessible format material is held in other institutions and obtain a copy from them rather than create a new version.
· Copyright Agency looking to improve functionality of the catalogue and extend to other institutions (e.g., NZ and other countries).

SLIDE FOURTEEN–CONCLUSION
· The Act will soon be amended to replace the current exceptions for the disabled with new streamlined provisions. 

· The new streamlined provisions that introduce two new exceptions. A fair dealing exception for individuals (and persons assisting them) and an exception for organisations assisting the disabled.
· These amendments are a great step towards making copyright material accessible to the disabled but there is still a long way to go! Work in this area is continuing via the Marrakesh Treaty Forum. Please contact Copyright Agency or one of the other participants with any comments or ideas you may have. 
SLIDE FIFTEEN–THE END
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