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Fair dealing, fair use, fair access:
how can copyright be made to work for all Australians
Jessica Coates—Executive Office

Australia Digital Alliance
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Recent history of copyright reform in Australia

2000
Copyright Amendment (Digital Agenda) Bill
2005
Australia-US Free Trade Agreement Implementation Act
2015
Copyright Amendment (Online Infringements) Act

2017
Copyright Amendment (Disability Access and Other Measures) Bill [we hope]

Image: Comic strip demonstrating that copyright reform is slow (character dies while waiting for copyright reform)
Credit: Mimi & Eunice by Nina Paley
http

 HYPERLINK "http://mimiandeunice.com/2011/05/23/copyright-reform/" ://mimiandeunice.com/2011/05/23/copyright-reform/
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Heading: Copyright Amendment (Disability Access and Other Measures) Bill
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Marrakesh Treaty 

●
First global copyright treaty to focus on user rights
●
Australia look lead in negotiations
●
Ratification and implementation a high priority—to keep us as world leader
Image: Person reading braille

Credit: Jag kan känna dina tankar by Stefan Malmesjö, CC BY https://www.flickr.com/photos/malmesjo/4959534304
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Implementation

Gov says we don't have to make changes, but ... 
There's uncertainty whether our law complies with some aspects of Marrakesh, eg-
●
ability to convert material into the exact format required by the person (if a similar format is already available)
●
ability to share converted material internationally
●
limits on domestic record keeping and formality requirements
... so making changes anyway, for best practice
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Prospects?

●
Finally tabled, and passed House of Reps
●
Now just needs second reading in Senate and passed 
●
Removed controversial element (safe harbours) so granted non-controversial status—no need for committees etc
IT WILL PASS! (once they find the time)
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New exception for institutions

Replaces statutory licence in Part VB, but improves on it by applying to:

●
any activity (eg- copy, communicate, adapt etc)
●
any material (music, pictures, audiovisual currently excluded)
●
people with any disability (not just print)

Image: Dinosaur teaching a class

Credit: Introduction to monstering by WorldIslandInfo.com of http://www.futuristmovies.com/
available at http://www.flickr.com/photos/76074333@N00/318034222/, CC BY
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New Exception for Institutions (cont)

Also:

●
clarifies confusing complexities in the statutory licence, eg- do not need to destroy copies; even if is avail in large print, can convert into larger print
●
removes formalities (eg- registration, reporting)
●
clearly allows import and export
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New Exception for Institutions (cont)

BUT ... limited to:

●
material not commercially available in a reasonable time at an ordinary commercial price
●
educational institutions or non-profits with a "principal function" of assisting those with a disability
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New Exception for Institutions (cont)

Exceptions complimentary—if can't do it under s113F, might be able to do it under s113E
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Fair Dealing

Replaces s200AB, but improves on it by:

●
removing complexity that causes confusion eg- what is a special case?
●
allowing commercial uses
●
aligning "disability" with definition in Disability Discrimination Act 1992
Can be used by anyone, to do anything, as long as it is fair.

Image: hole in a fence, implying escape route

Credit: Escape by Martin Brigden, avail at https

 HYPERLINK "https://www.flickr.com/photos/noddymini/9841421813" ://www.flickr.com/photos/noddymini/

 HYPERLINK "https://www.flickr.com/photos/noddymini/9841421813" 9841421813 under CCBY
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Fair Dealing cont

BUT still need to do fairness assessment:

1.
Purpose and character of dealing—eg- commercial v non-commercial
2.
Nature of material—eg- gov fact sheet v novel 
3.
Effect on potential market—eg- only provide those with a disability
4.
Amount and substantiality—most of the time copying whole work will be fair for accessibility
Commercial availability considered as part of 1, 3 and 4.
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Fair Dealing cont

Key aspect is flexibility—principle based, so courts can interpret based on all circumstances.
Some are disappointed not a full exception (like UK)

BUT—flat exceptions inevitably have limits and caveats. Fair dealing will actually allow more, not least because it is adapts as technologies and needs evolve.
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Fair Dealing cont

Quote: "Section 113E is intended to ... enable a person with a disability to enjoy equitable access to ... a person without a disability ... [it] is deliberately flexible and is intended to encourage creativity, innovation and responsiveness to relevant technological advances within the disability sector."—Copyright Amendment (Disability Access and Other Measures) Bill Explanatory Memorandum
Don't be too conservative or risk averse
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In Practice

New laws allow you to:

●
convert material into format needed
●
undertake commercial projects (if fair)
●
convert even when an accessible version is commercially available (if fair)
●
build a library of accessible materials 
●
import and export accessible materials 
No formalities required—but may be a good idea for best practice eg- checking for commercial availability, recording decision process
Will often still be cheaper and quicker to go with commercial options

Image: Girl giving a thumbs up

Credit: Thumbs Up by Anthony Kelly, available at https

 HYPERLINK "https://www.flickr.com/photos/62337512@N00/3958637561" ://www.flickr.com/photos/62337512@

 HYPERLINK "https://www.flickr.com/photos/62337512@N00/3958637561" N00/3958637561 under CCBY
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Marrakesh Forum

●
Publishers, libraries, disability organisations, copyright experts collaborating to help clarify and facilitate implementation of new exceptions in practice
●
Focuses primarily on increasing commercially available content—generally the best option
●
Also preparing guidelines on use of new exceptions—agreed by all parties
●
Looking at research into barriers, business models to facilitate access etc.
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What's Next

●
Still need corresponding amendments re technological protection measures
●
Working on Australia-wide catalogue of accessible materials through Trove
●
Linking this to international efforts—WIPO's Accessible Book Consortium, Internet Archive
Image: Picture of a road going into the distance
Credit: Herbst by Marcus Pink available at https

 HYPERLINK "https://www.flickr.com/photos/kompott/8154470155" ://www.flickr.com/photos/kompott/

 HYPERLINK "https://www.flickr.com/photos/kompott/8154470155" 8154470155 under CCBY

Slide 18
Fair Use
●
Also being considered—see Productivity Commission report
●
Adds flexibility for all uses, not just certain purposes
●
Fair dealing will give many of the same benefits for people with a disability, but what about:
●
joint projects with other entities/people without a disability—might find you can use/access material, but your partners can't
●
projects where it's not clear if the primary purpose is providing access or, for example, education (which is not covered by fair dealing)
●
So worth watching—it will make a difference.
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Thanks

Contacts:

jessica@digital.org.au

http://digital.org.au

@aus_digital
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